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* To defend the rights secured by law of per-
sons accused of the commission of a criminal
offense;

» To educate and promote research in the field
of criminal defense law and the related areas;

» To instruct and train attorneys through
lectures, seminars and publications for the
purpose of developing and improving their
capabilities; to promote the advancement of
knowledge of the law as it relates to the protec-
tion of the rights of persons accused of crimi-
nal conduct;

BENEFITS OF THE OACDL

LISTSERV - The OACDL listserv is our

most popular member benefit. This on-line
forum joins over 500 members from around
the state. If you have a question, post it on the
listserv and usually within minutes you have

responses from some of the most experienced
legal minds in Ohio.

AMICUS BRIEF - OACDL members provide
amicus support for criminal cases.

CLE SEMINARS - The most up-to-date

topics presented by nationally-recognized
experts are available at incredible savings to
OACDL members - including the annual Death
Penalty and Superstar Seminars.

STRIKE FORCE - With OACDL, you never
stand alone. OACDL members are here to aid.

¢ To foster, maintain and encourage the integ-
rity, independence and expertise of criminal
defense lawyers through the presentation of
accredited continuing legal education pro-
grams;

¢ To educate the public as to the role of

the criminal defense lawyer in the justice sys-
tem, as it relates to the protection of the bill of
rights and individual liberties;

¢ To provide periodic meetings for the ex-
change of information and research regarding
the administration of criminal justice.

LOBBYING - The OACDL actively

lobbies state government by providing
testimony on pending bills and working with
other organizations with similar interests.

LEGISLATION - The OACDL monitors
pending legislation and government activities
that affect the criminal defense profession.

MENTOR AND RESEARCH PROGRAMS -
OACDL offers a mentor program for new
attorneys and resource telephone access for
the assistance of all members.

NETWORKING - Networking functions

allow current OACDL members and prospec-
tive members to interact. These functions are
not only entertaining, but very valuable for old
and new members alike.



Letter from the
PRESIDENT

MICHAEL J. STRENG

President

“All the great things are
simple, and many can be
expressed in a single word:

freedom, justice, honor,
duty, mercy, hope.” Winston
Churchill.

As criminal defense lawyers

our role is to seek all of these
fundamental ideals.

Freedom. Frequently the
liberty of our client is at
stake. It is our responsibil-
ity to make sure it is not
taken without due process
and only after proof beyond
a reasonable doubt is estab-
lished.

Justice - To make certain
our client is afforded fair
treatment.

Honor - To do what is right
for our client, toward the
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court and toward opposing
counsel.

Duty - To uphold our respon-
sibility as an advisor and ad-
vocate for our client and as
an officer of the court.

Mercy - We must show and
seek compassion for our cli-
ent.

Hope - We offer our client
hope for the best possible
outcome.

By remembering these ide-
als, each of us raises the bar
and improves our individual
reputations. When we all re-
member these ideals, we col-
lectively raise the reputation
of the criminal defense bar
and demonstrate the value
of the criminal defense law-
yer in the administration of
justice in a manner that re-
flects this honorable calling.

To the end of achieving these
ideals and promoting the
highest ethical standards
within our profession and
membership, I encourage
everyone to take a moment
and review three items:

1) The Ohio Rules of Profes-
sional Conduct

http:/ /www.supremecourt.
ohio.gov/LegalResources/
Rules/default.asp

2) The Ohio Supreme Court’s
publication on Do’s and
Don’ts for Prosecutors and
Defense Lawyers.

http:/ /www.supremecourt.
ohio.gov/Publications/Atty
Sves/conduct. pdf

3) The Ohio Supreme Court’s
publication on Professional

Ideals for Judges and Law-
yers.

http:/ /www.supremecourt.
ohio.gov/Publications/At-
tySves/proldeals.pdf

They are helpful reminders
of what we need to do to be
strong and ethical advocates
for our clients as well as in-
crease our reputation indi-
vidually and as a group.

I believe the OACDL stands
for and embodies these ide-
als and aims to serve and
support our members while
encouraging the utmost pro-
fessionalism in the pursuit
of these ideals. The mis-
sion of the OACDL is to de-
fend the rights of those ac-
cused of a criminal offense
within the bounds of the
law; to educate and develop
our member attorneys’ skills
and knowledge to defend
people; to foster, promote
and maintain the integrity,
independence and expertise
of member attorneys; and
to educate the public to the
role of the criminal defense
lawyer in the justice system.

In an effort to achieve this
mission, the OACDL has no
less than ten seminars al-
ready scheduled throughout
Ohio for the upcoming year.
Our seminars will focus on
the latest issues present-
ed by experienced lawyers
and experts from Ohio and
across the United States. We
have increased our focus on
helping our members deal
with the unique stressors
and challenges our vocation
places on us and will have a
four-part series on “mental




FALL 2018 VINDICATOR

The Magazine of the Ohio Association of Criminal Defense Lawyers

health in our profession” in-
corporated into these semi-
nars. With many of the sem-
inars, there are receptions
where we can gather for fel-
lowship and comradery with
our brothers and sisters in
the trenches.

In an effort to serve all of
our members, the OACDL
has created a Senior Com-
mittee to assist and educate
our members on issues we
face as we prepare for, ap-
proach and enter into re-
tirement as well as allow for
social events and mentoring
opportunities. Additionally,

the OACDL aspires to keep
our membership up to date
on pending legislation and
public policy that affects
our clients and our practic-
es. All of this is in addition
to the list serve, the strike
force, amicus assistance and

many more benefits of mem-
bership.

Being a criminal defense
lawyer is a noble calling.
We not only help individu-
als by advising and advocat-
ing for them when they may
feel they have no voice, but
we protect the rights of indi-
viduals and shape the rule

of law though our motions,
briefs and arguments within
each case. Senator Edward
Kennedy stated, “I have be-
lieved that America must sail
toward the shores of liberty
and justice for all. There is
no end to that journey, only
the next great voyage. We
know the future will outlast
all of us, but I believe that all
of us will live on in the future
we make.”

I encourage everyone to pur-
sue liberty and justice in
each of your client’s cases
and know you are making a
difference.

Letter from the
PRESIDENT-ELECT

SHAWN R. DOMINY

President-elect

“How can you do what you
do?” All criminal defense
lawyers are likely asked
that question repeatedly
throughout their careers.

Many people do not under-
stand defense attorneys
play an important role in
maintaining our democracy.
They instead see our role as
using “loopholes” to keep
guilty criminals from being
punished.

The Framers didn’t see it
that way. They came from
England at a time when
English law did not permit
criminal defendants to have
counsel unless a judge per-
mitted a defendant to have a
lawyer. As judges regularly
refused to permit criminal
defendants to have counsel,
most defendants were un-
represented.

The Framers reacted to this
injustice by creating the
Sixth Amendment. That
Amendment, along with oth-
er Amendments, gave the

accused the right to a fair
trial. The Framers believed
the right to a fair trial was
a cornerstone of individu-
al freedom: preventing the
government from wrongful-
ly charging a person with a
crime and obtaining a con-
viction through an unfair tri-
al. The Framers wisely rec-
ognized a trial could not be
fair without the assistance of
defense counsel. They also
recognized criminal defense
lawyers are essential as a
check on the power of the
government.

Despite the wisdom and in-
tent of the Framers, many
people in the United States
continue to harbor a nega-
tive view of criminal defense
lawyers. The public’s dim
view of defense attorneys is
illustrated by a recent article



in the Columbus Dispatch:
“Attorney driven by be-
lief that even worst offend-
ers deserve fair trials”. Al-
though the article presented
the attorney in a positive
light, the overall reaction the
attorney received from the
public was not so positive.
While working on a death
penalty case, the lawyer re-
ceived many angry emails,
phone calls and letters. She
estimated only 20 percent of
what she received was sup-
portive. In one letter to the
Dispatch titled “Defense at-
torney helped bad guy live”,
the writer concluded by say-
ing, “[The defense attorney]
is a disgrace to all Ohio tax-
payers and Ohio female resi-
dents”. Many people still
don’t understand why we do
what we do.

Saint Peter said, “Always be
prepared to give an answer
to everyone who asks you to
give the reason for the hope
that you have.” Putting the
religious context aside, Peter
gave good advice, which we
should heed. We know we
are going to be asked why
we do what we do. Don’t get
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caught unprepared like Ur-
ban Meyer at Big Ten Media
Day. Always be prepared to
give an answer to everyone
who asks you, “why do you
do what you do?”.

We do what we do for many
reasons. The most impor-
tant of those reasons are
supporting the Constitution,
protecting individual rights,
and preserving our democra-
cy. Vincent Van Gogh said,
“Your profession is not what
brings home your weekly
paycheck. Your profession
is what you’re put here on
earth to do, with such pas-
sion and such intensity that
it becomes a calling.” Our
profession is a calling, and
the work we do is important.

While what we do is impor-
tant, it’s not always easy.
That’s why we need an or-
ganization like the OACDL.
It is filled with like-minded
lawyers helping each oth-
er on the listserv, teaching
each other in CLE seminars,
and supporting each other
through the Strike Force
Committee, the Amicus
Committee and the Ethics

Committee.

One way the OACDL assists
its members, and others, is
this magazine. The Vindi-
cator is delivered to nearly
2,000 recipients throughout
Ohio. In this issue, there are
articles about challenges to
statutes defining mens rea,
jury selection for Muslim-
looking clients, and the re-
cent decision in Carpenter v.
U.S. We also hear about an
insider’s experience in the
grand jury process, learn de-
tails about Medicaid Fraud,
and ‘get our science on’ with
articles about forensic sci-
ence and new breath-testing
machines.

Incoming president Michael
Streng has a robust vision
for improving the OACDL.
He stands on the shoulders
of recent presidents Ken
Bailey and Jon Saia, and
more details about his vi-
sion for the OACDL are in
his Letter From The Presi-
dent. I'm honored to assist
Mike Streng in his presiden-
cy, serve the members of the
OACDL, and do what we do
as criminal defense lawyers.

m OHIO ASSOCIATION
e o CRIMINAL
DEFENSE LAWYERS

Hot Topics in Griminal Law

December 14, 2018

Ohio Dept. of Transportation Building

Columbus, OH
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2018-2018 CLE SEMINAR SCHEDULE

November 14-16, 2018
Advanced Death Penalty Seminar
Sheraton Hotel, Columbus

December 14, 2018
Hot Topics in Criminal Law with Professional Conduct Hours
Ohio Dept. of Transportation Building, Columbus

January 21, 2019
Current Issues in Criminal Law
University of Cincinnati Law School, Cincinnati

March 7-9, 2019
Advanced QVI Seminar and Trial Skills Workshop
Crowne Plaza Hotel, Dublin

April 5, 2019
Juvenile Hot Topics (3 hours)
Zanesville

April 12, 2019
Motions Practice (3 hours)
St. Rita’s Hospital, Lima

May 17-18, 2019
Spring Retreat at Myrtle Beach!
Hilton Resorts, Myrtle Beach, South Carolina

The above are the annual seminars sponsored by YOUR association. Other seminars are being scheduled around the state. Brochures will
be mailed 6-8 weeks prior to each seminar. All seminar information is posted on our website, www.oacdl.org.

The OACDL Seminars are organized by volunteers of the association. They want to make sure you have the most up-to-date, cutting-edge,
informative seminars BY defense attorneys FOR defense attorneys in the state. The OACDL thanks you for your support of our continuing
education seminars.

PAST PRESIDENTS OF THE OACDL

1986-88 Jay Milano, Rocky River 2003-04 Charles H. Rittgers, Lebanon
1988-89 John H. Rion, Dayton 2004-05 Paul Skendelas, Columbus
1889-80 Thomas Miller (deceased), Cincinnati 2005-06 R. Daniel Hannon, Batavia
1990-91 Max Kravitz (deceased), Columbus 2006-07 Barry W. Wilford, Columbus
1991-92 James Kura (deceased), Columbus 2007-08 Donald Schumacher (deceased), Columbus
1992-93 William F. Kluge, Lima 2008-09 lan N. Friedman, Cleveland
1993-94 Mark R. DeVan, Cleveland 2009-10 Andrew H. Stevenson, Lancaster
1994-95 Samuel B. Weiner, Columbus 2010-11 David Stebbins, Columbus
1995-96 K. Ronald Bailey, Sandusky 2011-12 D. Timothy Huey, Columbus
1996-97 Paris K. Ellis, Middletown 2012-13 Jon Paul Rion, Dayton

1997-98 Harry R. Reinhart, Columbus 2013-14 J. Anthony Rich, Lorain

1998-99 Cathy Cook, Cincinnati 2014-15 Jeffrey M. Gamso, Cleveland
1999-00 Mary Ann Torian, Columbus 2015-16 S. Michael Lear, Cleveland
2000-01 Herman A. Carson, Athens 2016-17 Jon J. Saia, Columbus

2001-02 Jefferson E. Liston, Columbus 2017-18 Kenneth R. Bailey, Sandusky

2002 -038 Clayton G. Napier (deceased), Hamilton
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couldn’t attend but sent well
wishes. I had so much fun
— and it was nice to have my
son and his new wife attend,
especially since neither of my
daughters could be there.
Many of you have been around
and heard about Kevin since
he was a little boy playing bas-
ketball. It was fun to introduce
him to all of you!

/Christine G. Reinhart, age 65,
passed away Friday, June 22,
2018. She was born August 26,
1952, in Lancaster, Pennsyl-
vania. Chris is survived by her
mother, Kazuye Good, and sis-
ter, Patricia Kiyono, of Seattle.
She was preceded in death by
her father, Elmer Good.

Chris was the Executive Director
of the Central Ohio Association
of Crniminal Defense Lawuyers.
She will be greatly missed by
many lifelong friends who re-
member her creative, sensitive,
and generous spirit.

DIRECTOR’S
DIALOGUE

Susan Carr

Executive Director

I want to thank Ken Bailey for
his outstanding work as Presi-
dent of this organization last
year. He had so much going
on in his life (congratulations
on the new baby!), and yet
was always available. He up-
graded the computer we use

Chris was involved with the
OACDL literally from the first
day of its existence when in
1987 she arranged the first
meeting in John Rion’s office in
Dayton attended by the found-
ing members of the association.

Chris Reinhart 1952 - 2018

for seminars, made additions
to the Brief and Motions Bank
on our website, and was able
to procure more partners with
OACDL for member benefits.
Ken will stay on as our tech-
nology chair — so expect more
changes to come!

OACDL President Mike Streng
has some wonderful plans for
the organization during his
tenure. Please read his let-
ter, along with President-elect
Shawn Dominy’s. I think the
association is in very good
hands for the foreseeable fu-
ture!

Do you have a Marsy’s Law
case you think would be the
“perfect” case for a challenge?
Please email lan Friedman. Ian
has a committee that is working
on challenges to the law. Ian
can be reached at inf@fanlegal.
com. Dues notices will be going
out the end of November and
are due January 1. You can
pay by mail or online at oacdl.
org. Just click on the join/re-
new tab. The renew form is at
the bottom of the page. If you

One person that was sore-
ly missed at the party was
my seminar side-kick and
dear friend, Chris Reinhart.
As most of you know, Chris
passed away this summer. She
had been around the OACDL
since its inception, and taught
me the inside workings of the
association. [ think her most
insightful line was — have you
ever tried to herd cats? Well,
this job is the same thing! She
was the editor of our magazine,
The Vindicator, for too many
years to count! We relied on
her to keep us on task, meet
deadlines, keep consistency
throughout the articles, come
up with smart cover pages,
and make sure it was all done
under budget! She also helped
with our two biggest seminars
— the March DUI and the No-
vember Death Penalty. Those
get to be long days at the regis-
tration desk, and it was always
so nice to have a friend there
with me. She is and will con-
tinue to be, very much missed.
Please take a moment to re-
member Chris.

During the early years she was
the publisher of The Vindicator,
later to be re-named The OACDL
Vindicator because a certain
Youngstown Newspaper could
not stand the competition. She
conceived and executed the plan
to feature every Historic Coun
Courthouse on the cover by col-
laboration with a retired OSU
History Professor and photogra-
pher. This made the magazine
immensely popular throz,(tiqhout
the State, every sitting judge in
a featured County proudly dis-
playing the magazine in their
chambers. This quite literally put
OACDL “on the map” throughout
the State of Ohio. And she did
this all without pay, including
editing and proctfreadi every
article submitted for publication,
designing the magazine lay-out,
printing and mailing. Chris was
similarly involved in the creation
of the COACDL, arranging the
rst meeting of that organization
at Paul Scott Sr.’s office in Co-
lumbus. She was the first and,
until now, the only Executive Di-
rector of that Association which
holds monthly CLE Meetings at
Tony’s Restaurant. It was at To-

ny’s where she had her cardiac
arrest on May 30th, while setting
up for the monthly meeting. You

would like to renew before we

: Thank you for your friendship
send out the renewal notices, i

and support. Itruly appreciate

you can save some paperwork!  all of you. could say that “she died on the
It’s hard to believe I am start- Jjob” having devoted thirty years
ing my 26th year with OACDL. of her lji[e to our profession and
I want to thank everyone who o . our Professional Associations.

attended the anniversary par-

G s AVt — afid to Bl wh We will miss you, Chris.

/
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Breath Testing
Machine
Changes -

A Practitioner’s

Update

Iim Huey & Blaise Katter

The winds of change are blowing
into Ohio, as a multitude of factors
are converging and will undoubt-
edly change the way Ohio does
breath-testing. These winds are
likely to bring some stormy seas;
perhaps for prosecutors, perhaps
for defense lawyers, and perhaps
for courts — or perhaps all three.

All across the state, the mainstay
of breath testing for the past sev-
eral decades — the BAC DataMas-
ter — is being slowing phased out,
at least by the Ohio State Highway
Patrol (OSHP). Intoxilyzer 8000
devices (which did not fare well
on their initial rollout years ago)
are being resurrected from their
shallow graves, dusted off, and
declared to be wonderful by the
OSHP hierarchy.

On top of this, the Ohio Depart-
ment of Health (ODH) rules rela-
tive to breath testing are due to be
reviewed and updated next year.
This 1s not news to the folks at the
ODH who, long before the High-
way Patrol decided to dust off the
[-8000s, began drafting new rules
— which included approval of new

machines.

This article seeks to help practitio-
ners and others who may have to
sail these stormy seas be prepared
for what may be in store. Caveat:
while a higher power may have a
design and plan for the weather,
that is not so in Ohio -- prior to
and after the rollout of the I-8000,
there has never appeared to be a
particularly well-thought-out plan
for the future of breath-testing in
Ohio.

In an effort to forecast the weather
on the Ohio breath-testing hori-
zon, we will summarize “what we
know,” grab a crystal ball, and
gaze into the (not-so-distant) fu-
ture.

What we Know Now

We know the Intoxilyzer 8000
is being resurrected — at least in
most places — and at least for the
near future. Keep reading for
more about the when, whys and
wherefores of that. We know the
DataMasters used in Ohio are
getting old. However, contrary to

claims by the OSHP, there are no
shortage of parts to repair them,
but... repairs cost money, time,
and effort. And, well, if you look
under that pile of dust over there,
you will see $6.5 million dollars
worth of breath-testing machines
and ....

We also know that, no later than
May of 2019, the ODH is required
to do its five-year review of most
of its breath, blood and urine test-
ing “rules” contained in the Ohio
Administrative Code. Presum-
ably, this required review should
prompt a consideration of what is
working, what is not and where
we should go. The authors of this
article also know the ODH has in-
deed been working on draft rules,
as we have received copies via
public record requests.

The correspondence received with
the records warns that these are
only drafts and could change.
Perhaps they can be changed for
the better with public input? Let’s
hope so, because, as discussed
below, the draft rules leave way
too many holes. The draft rules
do call for two new machines to
be approved, both of which, many
would believe, have to be better
than the Intoxilyzer 8000 (but are
they really? see more discussion
of these machines below).

One problem with the draft rules
is they don'’t call for the utilization
of “advances” built into these new
devices and may signal a major
shift backward and more “hide the
ball” mentality. Please read the
discussion of this below as it is
our hope the defense bar, the ju-
diciary and even prosecutors will
come forward and voice the opin-
ion that, going forward, we want
Ohio to reject, not embrace, “hide
the ball” and “trust me” practices
and decision-making related to
the breath testing machines and
procedures, especially in light of
the fact that these machines pro-
duce a number which can be used
as the sole evidence supporting a
conviction of an accused citizen
charged with an OVI ‘per se’ of-
fense. As breath test results are
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elevated to such a lofty perch, one
would hope that Ohio would strive
to promote, not hinder, confidence
in those results.

The other problem with the draft
rules is that they are “draft” rules.
Thus, ODH could change them
and leave us with the Intoxilyzer
8000 as the only option for breath
tests going forward.

The Resurrection of the

Intoxilyzer 8000

Undoubtedly, many of you are be-
ginning to see a local transition
away from the BAC DataMaster
and back to the Intoxilyzer 8000.
Even more of you may be won-
dering why these machines are
returning at all: after all, didn’t
we mostly chase those machines
away years back?

Practically speaking, the transi-
tion back to the 8000 in the short-
term is the result of politics within
the Ohio State Highway Patrol. In
April, the patrol ordered a district-
by-district conversion back to the
8000 machines, indicating the
State will be transitioning away
from the DataMaster and citing
unavailability of spare parts and
repair options. However, just like
the 8000, these reasons are most-
ly smoke-and-mirrors and have
little accuracy. The owner and
(former) head of National Patent,
the manufacturer of the Data-
Master, has stated that they have
never yet failed to repair a Data-
Master Machine, and they have
several years’ worth of spare parts
yet in stock.

Nevertheless, 1n August, the
OSHP accelerated their plans and
ordered all* posts to immediately
stop using the DataMaster (and to
stop using other agencies’ Data-
Masters) and immediately switch
to the 8000.

*As the below-referenced article
in the Columbus Dispatch cites,
however, Franklin County nego-
tiated a special exemption to the
requirement. According to the
City Attorney, due to the “sophis-
ticated defense bar” in Columbus,

switching to the 8000 could grind
the Franklin County courts to a
standstill. Therefore, Franklin
County troopers will continue to
use the DataMaster until its offi-
cial retirement.

In the short-term, therefore, the
DataMaster remains an approved
machine. Nevertheless, OSHP
cases should have switched to ex-
clusively using the 8000 by now.
This is presumably just a stopgap
measure until the ODH certifies
new machines — see below!

On the Horizon - New ODH

Rules (and Machines)

In light of the upcoming rule-re-
view deadline in May of 2019, the
authors have been reviewing draft
rules to 3701-53 via public re-
cords requests. Neary a year ago,
in September of 2017, the ODH
provided us with a draft of their
upcoming proposed rules. They
have recently provided us with a
newer draft which remains essen-
tially the same. These drafts help
preview the changes ahead.

New Machines

According to the “draft”, the Ohio
Department of Health will be add-
ing two new machines to the list
of “approved evidential devices.”
These devices are the Intoxilyzer
9000 and the Intoximeter DMT.

Briefly, the 9000 is a newer ver-
sion of the 8000 and the Intoxim-
eter DMT is the (previously reject-
ed) Datamaster DMT now being
sold by a different company — a

company that is much more se-
cretive than the original compa-
ny, and dealing with them will be
much more like dealing with CMI
who makes the Intoxilyzer 8000 /
9000. Speaking of which; can you
believe the ODH is still willing to
dance with them?

New Procedures - 1-8000-ish
It appears that the ODH intends
to adopt a two-sample testing pro-
tocol for both of these machines,
with the requirement of a .020
agreement, as adopted for the
I-8000. It also appears that the
reduced “pro-
ficiency test”
procedures
adopted for
the I-8000 will
apply to these
new machines.

Unlike the
1-8000, the
ODH will not
be responsible
for maintain-
ing these new
machines. It
does mnot ap-
pear the ODH
or the Department of Public Safety
will be paying for these machines
either. Local Senior Operators will
be responsible for doing the re-
quired annual checks.

Unlike the I-8000, it does not ap-
pear the ODH will utilize a COBRA
system for the Intoxilyzer 9000.
Thus, there will be no data down-
loaded to the ODH and no online
portal. A similar COBRA system
is available to the DMT, but it ap-
pears the COBRA system will not
be utilized for the DMT either.

However, the most recent draft
rules allow for the new machines
to be “networked by law enforce-
ment agencies if the network sys-
tem is purchased” from the manu-
facturer. That seems to give each
individual law enforcement agency
the discretion to decide whether to
buy the networking capabilities.

As noted above, in our public re-
cords requests, we are seeking
information beyond what has al-



ready been provided. It appears
that extracting this information
will be like pulling teeth; so stay
tuned for more updates!

Improvement? The 1 Million

Dollar Questions

It 1s all well-and-good that new
rules may be adopted, which may
include some more modern as-
pects, and all well-and-good that
more modern machines will be ap-
proved, but what really matters is
what is not in the rules.

New machines are not likely to
be an improvement if the ODH is
able to pull a fast-one and direct
the manufactures to eliminate the
most important features of these
new machines. And that is a real

possibility.

Remember: the biggest modifica-
tion ever related to the BAC Veri-
fier /| BAC DataMaster line of ma-
chines occurred in the 1990s when
it the BAC Verifier was modified
and became the BAC DataMaster.
This modification allowed for the
possibility of downloading data
from those devices and allowed for
a better idea of how the machine
was performing, and so some of
the data could be accessed on line

(sound familiar?).

But Ohio told the manufacturer
early on to disconnect the modem
from all Ohio machines and then
later said it would be too expensive
“fix” this. Thus, due to decisions
made by Leonard Porter (remem-
ber him?) when Ohio first started
buying DataMasters, for three de-
cades Ohio DataMasters have not
mastered any data as the data
could not be downloaded. The im-
portance of this will become obvi-
ous momentarily.

The bottom line is that, at some
point way back then, the ODH,
with no public notice, told the
DataMaster folks “disable that
function for all Ohio machines.”
This was not contained in any
rule. There was no public notice
and no hearing held. One of the
most important decisions about
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breath-testing in Ohio made in
the last thirty years was made in
secret. And it was the wrong deci-
sion.

This could easily happen again —
we will need to be very vigilant as
this process goes forward.

Data Preservation and the
“Graphic Display” are Very
Important Improvements

The two most important features
that the DataMaster DMT has
that our current DataMasters do
not have are 1) Data Preserva-
tion capabilities and 2) Graphic
Display capabilities. Note both
the Intoxilyzer 8000 and 9000
have data preservation capability
and graphic display capabilities.
Typically, Ohio opted not to have
graphic display active on its ma-
chines (except two that had this
capability by mistake.)

Data Preservation

As we have seen with the Intoxilyz-
er 8000, and other states are see-
ing with the 9000 and the DMT,
being able to download and pre-
serve data for defense or indepen-
dent review can be very valuable.
The data can show the machine is
not working properly or can show
that a person did not refuse even
when it is claimed he did. It can
also help determine whether there
was extraneous / mouth alcohol
present which falsely elevated the
results.

We have recently seen data from
another state showing that the
DMT rounds up, even though
manufacturer claims that is im-
possible.

Graphic Display

The DMT and Intoxilyzer 9000 are
designed to have graphic displays
which show some of the data pro-
duced by the machine in a graphic
format. In particular, this shows
the alcohol readings during the
entire test and the breath flow /
pressure.

This information may be the most
critical for practitioners in analyz-

ing the accuracy of any specific
test. While we will not unduly
lengthen this article to explain the
scientific principles behind the
alcohol curve [Shameless Plug —
detailed information is available
in OVI: The Law and Practice by
Tim Huey], it is important to note
that exculpatory information can
be found in the curve. For exam-
ple, interruptions in breath flow,
mouth alcohol, and other indica-
tors that the machine is not prop-
erly sampling deep lung air can be
deduced from the alcohol curve.

However, the real concern is that
this information will be disabled —
just like in many other states us-
ing these machines.

Conclusion
In terms of the future of Ohio
breath testing — these new ma-
chines and draft rules are just the
tip of the iceberg and maybe the
start of a war.

It is time for us to get active and
attempt to have an impact on the
real decisions that will determine
whether Ohio has a fair and open
breath testing process in the fu-
ture — which could stretch 30+
years, as the old decisions relative
to the DataMaster have.
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Fourth Amendment privacy

interests in the age of ad-
vancing téchnology

Carpenter v United States

Lairy V. Zukerman, E£sg.

In the modern world, nearly every person has a cell
phone. It has evolved from an accessory into a ne-
cessity; changed from being a status symbol of only
the wealthiest businessmen to the near indispens-
able tool for almost every citizen regardless of class
or status. Now, there are more cell phones than citi-
zens in the United States. It is nearly unheard of for
any person to be out of reach of a cell phone and
correspondingly, a cell phone tower.

Yet, for all the tools and convenience cell phones pro-
vide there is a downside. Modern cell phones work
by automatically sending out a signal to nearby cell
towers within range. Those towers receive the signal
and automatically catalogue and save information
in a file called a Cell Site Location Information file
(“CSLI"). In other words, the CSLI information, which
is saved automatically and effortlessly, tracks the lo-
cation of your phone—and you—24 hours of the day.
As cellular phone technology continues to advance,
so too does such tracking information. CSLI tracking
is detailed, exhaustive, cheap, automatic, and can
now locate individuals with astounding accuracy.

Understandably, that information has been of ef-
fective and significant use to law enforcement. Law
enforcement routinely gathers CSLI information to
discover the location of individuals in relation to past
crimes. Under the Stored Communications Act, fed-

&S, Michael Lear, Esq.

eral agents could access CSLI information for any in-
dividual, as long as they had “reasonable grounds”
that the CSLI data would be “relevant and material to
an investigation.” This standard is much less strin-
gent than the well-known legal standard of “probable
cause,” and allowed law enforcement almost unfet-
tered warrantless access to CSLI records to track
individuals’ physical locations. The conflict between
law enforcement interests and individual privacy
amidst the growing surveillance state are the greater
issues that lay in the background of the Supreme
Court’s decision in Carpenter v. United States.

In Carpenter, the government charged the defendant
with being involved in a string of robberies across
the states of Michigan and Ohio. During trial, the
government introduced into evidence extensive CSLI
data that placed Carpenter’s phone close in proxim-
ity to the locations of several of the robberies. Ad-
ditionally, the government commented on the CSLI
information during closing argument. All in all, law
enforcement used records that tracked his move-
ments for 127 days. All of the CSLI information was
obtained without a warrant.

Thus the main question before the Supreme Court
was this: should the government be able to access
the CSLI records of any citizen, in effect getting de-
tailed time and location data for up to the past five
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years, and if so, what level of burden of proof should
be required before access is allowed?

The defendant appealed his conviction on the ba-
sis that the use of CSLI records infringed upon his
Fourth Amendment right of privacy in his move-
ments. His argument was that he had a privacy in-
terest in his physical location, and since the CSLI
records detailed so precisely his physical location at
any point in time, that the Fourth Amendment pro-
tections of privacy interest extended over to the CSLI
records.

In response to the defendant’s arguments, the gov-
ernment relied on what i1s known as the third-par-
ty doctrine. The third-party doctrine was created
through the decisions of two Supreme Court cases:
Miller and Smith. In Miller, the government subpoe-
naed the bank records of the defendant and used
them to secure a conviction. In Smith, the defendant
was convicted after the government used his dialed
phone number records against him in trial. The Su-
preme Court held that the common principle to be
derived from those cases was that business records
that are gathered by a third-party do not infringe
upon the privacy interests of the individual about
whom the records contain information. Inherent in
the third-party doctrine logic is the idea that because
an individual knows that records are being created
and willingly uses the service of the third-party any-
way, the individual implicitly consented to the cre-
ation and ownership of that record by the third-party
and, accordingly, assumed the risk that the infor-
mation could be conveyed to law enforcement. Thus,
the individual has a limited expectation of privacy in
such records.

In a distinct move towards modernizing privacy pro-
tections provided under the Fourth Amendment, in
Carpenter, the Supreme Court decided that the CSLI
records could not be released without a warrant is-
sued by a judge based upon probable cause, and re-
jected the third-party doctrine arguments of the gov-
ernment.

First, the majority opinion, authored by Chief Justice
Roberts, summarized that Fourth Amendment pro-
tections, while customarily limited to property rights,
have also been applied to privacy interests ever
since the revolutionary decision in Katz , in which
the Supreme Court established that “the Fourth
Amendment protects people, not places.” Roberts
re-emphasized the original purposes of the Fourth
Amendment, which were to “secure ‘the privacies of
life’ against ‘arbitrary power” and to “’place obstacles
in the way of a too permeating police surveillance.”

Additionally, the majority opinion cited to several
previous cases as evidence that the Court had in
the past extended Fourth Amendment protections to

protect the original goal of the Fourth Amendment.
The majority relied upon Kyllo, which prevented po-
lice from using infrared detection technology to look
inside people’s homes; Riley, which recognized that
cell phones contain so much storage as to be unique
and require a warrant for a search; and Jones, which
established that GPS tracking is a possible search
under the Fourth Amendment if continued for long
enough, as examples showing that the Court has ex-
tended Fourth Amendment protections against new
technologies.

Against that backdrop of the purpose of the Fourth
Amendment and the precedent that the Court had
considered the implications of new technology, the
majority found that CSLI records are of such a dif-
ferent qualitative nature than other business records
that they deserve protection from government access
by way of warrant.

In describing the different qualitative nature of CSLI
records, the majority focused on several factors. First,
the majority pointed out that the retrospective na-
ture and timestamp of the records meant that unlike
other business records, CSLI could create a detailed
picture of a person’s past physical movements and
location far in excess of what any other business re-
cord could. The majority also was concerned that the
automatic nature of CSLI records meant that in ef-
fect, all people are under surveillance, whether com-
pletely innocent or under government suspicion. The
Court was troubled by how easily the government ac-
cessed, compiled and maintained these records, in
effect allowing the government greater powers of sur-
veillance than ever before at a cheaper investment
of resources than ever before. Finally, the majority
concluded that the ubiquity and near requirement of
a cell phone in today’s society removed the implicit
consent idea inherent in the third-party doctrine.

Interestingly enough, the majority chose not to dis-
mantle the third-party doctrine in its entirety with its
decision. Although the majority opinion rejected the
reasoning of the government and created a new cat-
egory of “qualitatively different” records that retain
privacy interests, the court viewed the decision as
limiting the reach of the third-party doctrine, not as
destroying it. In fact, the majority explicitly declared
that the decision in Carpenter was a narrow holding,
and should not be read as infringing upon “conven-
tional surveillance techniques and tools” or “other
business records that might incidentally reveal lo-
cation information.” Additionally, the majority stated
that although warrants are now required for access
to CSLI records, traditional warrantless exceptions,
such as exigent circumstances, could still apply to
CSLI searches.

Justice Kennedy penned the main dissent wherein



he stated that this was a clear-cut third-party doc-
trine case. To Justice Kennedy, CSLI records are no
different than other records. A third-party cell phone
company compiles them, they are stored and sold by
the third-party, and the individual customer allows
their use by agreeing to keep using the cell phone.
The individual never owns the records. If the indi-
vidual doesn’t want to expose himself to the release
of his physical location information, he shouldn’t use
a cell phone. In Kennedy'’s view, it’s just that simple.
Although Justice Kennedy’s view would provide a
clear-cut rule and maintain the third-party doctrine,
it simply does not acknowledge the necessity of a cell
phone in today’s society, or the uniquely detailed na-
ture of CSLI record information.

Justice Gorsuch in his dissent opines that a better
approach would have been to remove the third-party
doctrine under Smith and Miller, and go a step fur-
ther and decide Fourth Amendment third-party doc-
trine cases based on property law analogies. In his
view, property law relationships, like the traditional
bailor-bailee relationship, could establish a workable
and predictable jurisprudence while remaining true
to the original purpose of the Fourth Amendment.
Justice Gorsuch believes that a continued reliance
on Katz and privacy interest determinations is what
led to the mistake of the third-party doctrine in the
first place, and continues to lead to ever more com-
plex tests that lead to less predictable and reliable
jurisprudence.

The effect of the majority’s reluctance to sweep away
the third-party doctrine remains to be seen. The re-
percussions of the ill-defined limits of the nature of
the holding in Carpenter may pose some problems
for lower courts, although the court did provide lim-
ited guidance in its discussion of what makes CSLI
records so unique and invasive of privacy. Neverthe-
less, it 1s likely that lower courts will soon have to
struggle in deciding which third-party doctrine busi-
ness records are so “qualitatively different” as to be
more similar to CSLI records, and less like traditional
records that incidentally contain physical location
information, such as credit card records.

Regardless of the potential new hurdles, the Supreme
Court has made an unequivocal statement in Car-
penter: that it is willing to continue to adjust Fourth
Amendment protections in the context of advancing
technology.

1. Carpenter v. United States, 585 U.S. ___ (2018)

2. United States v. Miller, 425 U. S. 435, 96 S.Ct. 1619, 48 L. Ed. 2d 71 (1976).
3. Smith v. Maryland, 442 U.S. 735, 99 S.Ct. 2577, 61 L.Ed.2d 220 (1979)
4. Katz v. United States, 389 U.S. 347, 88 S.Ct. 507, 19 L.Ed.2d 576
(1967)

5. Kyllo v. United States, 533 U.S. 27, 121 S.Ct. 2038, 150 L.Ed.2d 94 (2001)
6. Riley v. California, ___U.S.___, 134 S.Ct. 2473, 189 L.Ed.2d 430 (2014)

7. United States v. Jones, 565 U.S. 400, 403, 132 S.Ct. 945, 181 L.Ed.2d 911 (2012)
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Ohio Revised Code sections
2901.21 and 2901.22 define the
requirements for criminal liability
and culpable mental states under
Ohio law. In 2014, the Ohio leg-
islature revised the state’s long-
standing definitions of acting
“knowingly” and “recklessly,” and
altered when a default intent stan-
dard will be applied to crimes that
are silent as to intent. Although
the new provisions have been in
effect since 2015, many defense
attorneys may not yet fully appre-
ciate the significance of the code’s
new requirements.

Changes to “Knowingly”
Since 1974, the Ohio Revised Code
(ORC) 2901.22(B) had defined a

person’s “knowing” act as follows:

/A person acts knowingly, regard-
less of his purpose, when he is
aware that his conduct will prob-
ably cause a certain result or will
probably be of a certain nature. A
person has knowledge of circum-
stances when he is aware that
such circumstances probably ex-

ist.

/

Proving that a defendant acted
“knowingly” has always been eas-
ier for the prosecution under the
ORC than under the Model Penal
Code (MPC). Under the MPC sec-
tion 2.02 (2)(b), a defendant acts
knowingly as to a material ele-
ment “if the element involved the
nature of his conduct or the atten-
dant circumstances, he i1s aware
that his conduct is of that nature
or that such circumstances ex-
ist,” or “if the element involves a
result of his conduct, he is aware
that it is practically certain that
his conduct will cause such a re-
sult.” Thus, under the MPC, actu-
al awareness of one’s conduct or
the circumstances, or awareness
that a result is practically certain,
is a necessary prerequisite, which
makes the MPC standard far more
demanding than Ohio’s mere
probability standard.

On March 22, 2015, Ohio’s revised
definitions took effect and inched
the state’s criminal code away
from its former probability stan-
dard and toward the MPC’s actu-
ality or near certainty requirement
in one significant context, by add-
ing the following sentence to sec-

tion 2901.22 (B):

/When knowledge of the existence
of a particular fact is an element
of an offense, such knowledge is
established if a person subjec-
tively believes that there is a high
probability of its existence and
fails to make inquiry or acts with a
conscious purpose to avoid learn-

ing the fact. 4

This new sentence captures the
standard law school concept of
“willful blindness” and is lifted
(with some helpful alterations)
from the Model Penal Code 2.02
(7), which reads:

/Requirement of Knowledge Satis-
fied by Knowledge of High Prob-
ability. When knowledge of the
existence of a particular fact is
an element of an offense, such
knowledge is established if a per-
son is aware of a high probability

of its existence, unless he actually

believes that it does not exist. 4

The revised ORC provision re-
quires the prosecution to prove
that the defendant “subjectively
believed” that there is a high prob-




ability of its existence, “and failed
to make inquiry or acted with a
conscious purpose to avoid learn-
ing the fact.” This revision places
a heavier burden of proof on the
prosecution than even the MPC
and should help Ohio’s criminal
defense attorneys.

Changes to “Recklessly”

The Ohio legislature also amend-
ed the code’s definition of “reck-
lessly” found at ORC 2901.22 (C),
replacing the former standard of
“he perversely disregards a known
risk” with the revised: “the per-
son disregards a substantial and
unjustifiable risk.” This revision
is another bow to MPC 2.02(2)(c),
which uses the same “substantial
and unjustifiable risk” measure.
The revised ORC 2903.22(C), how-
ever, still maintains the “heed-
less indifference” to this risk that
the “person’s conduct 1s likely to
cause a certain result or 1s likely
to be of a certain nature” or that
“such circumstances are likely to
exist” that has appeared in the
code since 1974.

Although the MPC 2.02(2)(c) re-
quirement of a “conscious dis-
regard” of the risk may demand
more than Ohio’s “heedless indif-
ference,” and replacing a “known
risk” with a “substantial and un-
justifiable risk” may allow the
prosecution to urge culpability
when subjective awareness of the
risk may be lacking, the defense
may now argue—under the new
ORC definitions—both the ab-
sence of a substantial degree of
risk and the presence of social
utility in the purpose of the con-
duct and circumstances. The
MPC’s definition of “recklessly”
provides more guidance on this:
“The risk must be of such a nature
and degree that, considering the
nature and purpose of the actor’s
conduct and the circumstances
known to him, its disregard in-
volves a gross deviation from the
standard of conduct that a law-
abiding person would observe in
the actor’s situation.”
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“Risk” and “substantial risk,” of
course, are legal terms of art, de-
fined in the ORC. ORC 2901.01(A)
(7) defines “risk” as a “signifi-
cant possibility, as contrasted
with a remote possibility, that a
certain result may occur or that
circumstances may exist.” ORC
2901.01(A)(8) defines “substantial
risk” as a “strong possibility, as
contrasted with a remote or sig-
nificant possibility, that a certain
result may occur or that certain
circumstances may exist.”

Ohio’s criminal defense attorneys
should insist on jury instructions
that include the correct, revised
definitions, and preserve this is-
sue if courts fail to do so. In a case
decided in August 2018, instead
of using the new statutory defini-
tion of reckless, the 8th District
Court of Appeals continued to use
the old definition of “reckless.” In
2017, the 12th District Court of
Appeals erroneously held that the
difference between using “risk”
and “substantial risk” in jury in-
structions 1s “slight” and did not
satisfy the plain error standard of
review because it was not obvi-
ous that the outcome of the case
would have changed. But rudi-
mentary canons of statutory inter-
pretation hold that different legal
phrases have different legal mean-
ings, thus showing the error of the
12th District Court’s ruling. If the
legislature had thought that there
is little to no difference between
“risk” and “substantial risk,” it
would not have bothered to define
both terms differently or amend
the code’s definition of “reckless.”

Changing the Criteria for
Strict Liability Findings
Normal rules of statutory interpre-
tation require that courts not read
anything into a statute that is not
there, but Ohio’s default mens rea
provision instructs practitioners
to read a criminal intent element
into every statute that does not
have an intent standard and there
is no clear intent to create a strict
liability offense.

Since 1974, ORC 2901.21(B) has
stated:

/When the section defining an of-
fense does not specify any degree
of culpability, and plainly indi-
cates a purpose to impose strict
criminal liability for the conduct
described in the section, then cul-
pability is not required for a per-

son to be guilty of the offense. J/

The revised provision generally
retains the same language, but

adds:

/The fact that one division of a sec-
tion plainly indicates a purpose
to impose strict lhability for an
offense defined in that division
does not by itself plainly indicate
a purpose to impose strict liability
for an offense defined in other di-
visions of the section that do not

specify a degree of culpability. /

Further guidance for determin-
ing strict liability appears as a
prologue to what is now section
2901.21(C):

(1) When language defining an ele-
ment of an offense that is related
to knowledge or intent or to which
mens rea could fairly be applied
neither specifies culpability nor
plainly indicates a purpose to im-
pose strict liability, the element of
the offense is established only if a
person acts recklessly.

(2) Division (C)(1) of this section
does not apply to offenses defined
in Title XLV.

(3) Division (C)(1) of this section
does not relieve the prosecution of
the burden of proving the culpa-
ble mental state required by any
definition incorporated into the of-
fense.

Although ORC 2901.21(B)’s first
line did not change much, the leg-
islature notably struck the word
“section” and inserted “language.”
The Ohio Supreme Court has held
that the presence of a culpable
mental state in one clause and the
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absence of a culpable mental state
in another clause of the same sec-
tion demonstrates the legislature’s
intention to impose strict liability
in the clause without a mens rea
requirement. By slightly revising
the definition in 2015, the Ohio
legislature indicated that the plain
purpose standard now applies to
intra-section provisions as well as
inter-section provisions.

If any doubt about the legislature’s
intent remained, ORC 2901.21(C)
(1) makes clear that, regardless of
the surrounding provisions, un-
less the offense explicitly imposes
strict liability, the government
must prove that the defendant

acted “recklessly.” And to show
that it is serious about criminal
intent requirements, the Ohio leg-
islature’s mens rea reform includ-
ed section 2901.20, which voids
any new criminal law that does
not specify a degree of mental cul-

pability for the offense.

A Plea to Plead

Scouring post-reform cases re-
veals that Ohio courts have yet to
wrestle with the meaning of Ohio’s
new mens rea statutes. It is the
responsibility of the defense bar to
force Ohio courts, and ultimately
the Ohio Supreme Court, to recog-
nize the greater protections Ohio’s
law now provides to the accused.
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Jury Selection for the Muslim
or Muslim-Looking Client

Inese A. Neiders, Ph.D.-d. D

Jury Consu/t

Several years ago, some thirty Somalis were charged
with conspiracy to commit sex trafficking of minors
as well as other crimes. In 2012, criminal defense
lawyers in Tennessee represented nine of the clients
in Federal Court. Six of the clients were found not
guilty despite negative attitudes toward Somalis as
well as negative attitudes toward their crimes.

Since that time, Muslims and Muslim-looking clients
have been demonized to a greater degree. There-
fore, lawyers working on these cases need to be more
aware of specific biases against these sets of clients.

In reviewing the social science literature, I have
found public opinion to be highly negative toward

Arab, Middle Eastern, South Asian, and sometimes,
African-American Muslims or those of Muslim ap-
pearance.

Some of the social science literature addresses hate-
crimes which increased after 9-11 and again after
the 2016 election. Other articles review arrests of
Muslim Americans as well as other minority groups.
Some of the literature addresses attitudes of Muslims
and how to temper anti-Muslim attitudes. There are
many works addressing stereotypes of Muslim Amer-
icans as being violent, anti-women, anti-Jewish, etc.
To review this substantial set of articles and books,
we recommend that you use search engines avail-
able at university libraries. We specifically recom-



mend juried academic journals. For this article, we
searched for articles published after 9-11.

Being aware of the client’s cultural heritage--in-
cluding the person’s beliefs-- can be crucial to un-
derstanding the client’s behavior in a particular
situation. To better understand your client, we rec-
ommend social science articles related to the back-
ground of your particular client. Not only does un-
derstanding the customs and history of your client
help you develop rapport, but it also helps you ex-
plain mitigating cultural factors. While this type of
analysis is often associated with death penalty cases,
mitigation is a valuable tool in other cases and many
articles and books have been published on the topic.

Unfortunately, many jurors are ignorant of your
client’s culture and history and are quick to place
blame on all Muslims for the problems caused by
Arab terrorists. Muslims and other groups are of-
ten easily identified by their attire and can easily be
stereotyped. Wearing a hijab or turban influences
some individuals in a negative way. You will need to
educate jurors against stereotypes in jury selection,
your opening statement, or other parts of the trial.
Muslims are often encouraged to keep a low profile in
volatile situations, but it is impossible to keep a low
profile during a trial.

Potential areas to address include the beliefts and at-
titudes of jurors and the behaviors of jurors.

Juror Beliefs and Attitudes:

1. Won’t accept the clients status when the client is
in the country legally.

2. Believes the travel ban 1s good.
3. Believes all Muslims should be policed.
4. Believes that Muslim = terrorist.

5. Negatively stereotypes the client because of what a
client or client’s family members wear.

6. Equates a Muslim or Muslim-looking client with
someone who is violent.

7. Believes that the client’s culture makes him or her
sexist.

8. Believes that the client’s group is taking the jobs
of others.

9. Is prejudiced in regard to the client social class
whether higher or lower.

10. Believes that there are more differences than
similarities.

11. Often does not understand or does not want to
understand people with accents.

12. Is uncomfortable with people who do not speak
English.
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13. Believes Americans need to take back the county.
14. Believes Muslims are too rich.

15. Believes Muslims are greedy.

16. Is suspicious of Muslims.

17. Believes Muslims are barbaric.

18. Believes Muslims contribute nothing to western
culture or America.

Juror Behaviors:

1. Admits to making negative comments about Mus-
lims.

2. Watches TV news about terrorism.

3. In choosing movies, expresses a preference for
movies about terrorists.

4. Belongs to Patriot group or gladly associates with
person who does.

5. Has gone to a rally against Muslims.

6. Actively avoids places where Muslims go — e.g.
Muslim - owned stores or restaurants.

7. Knows no Muslims.
8. Has had bad experiences with Muslims.
9. Is a Republican rather than Democrat.

10. Does not want Muslims in the neighborhood,
workplace or schools.

11. Does not want to marry a Muslim or have a fam-
ily member marry a Muslim.

12. Listens to “white supremist” bands.

Each lawyer should analyze the specific case and
available options. We recommend the use of a ju-
ror questionnaire and/or individual sequestered voir
dire when possible. Other useful methods include
using mock juries or focus groups, shadow juries, ju-
ror profile and post-trial analysis. It is also helpful to
commission surveys about a specific case or consult
existing surveys about similar situation, as found in
peer-reviewed, social science articles.

© 2018, by Inese Neiders
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Keeping Your
Client’s GPS Data

from their Cell

Phone Private
Kenneth R. Bailey

In the last issue of the Vindicator, I wrote antici-
pating the Court’s holding in Carpenter v. United
States. Good news — the Court ruled on the case,
and the Court clarified the expectation of privacy
covers cell phone GPS location.

1.00 The Court’s Holding and Rationale on GPS
Location Data.

In June of 2018, the U.S. Supreme Court voted to
protect the Accused’s privacy rights with respect to
their cell phone GPS location. Carpenter v. United
States, 138 S. Ct. 2206 (2018). The Court’s decision
overturned the Sixth Circuit’s decision.

Carpenter’s cell phone’s GPS location was stored by
the cell phone provider about every fifteen minutes.
The cell phone’s GPS location data is referenced in
case law as Cell-Site Location Information (“CSLI”).

The Court’s decision helped to identify the difference
between a person’s expectation of privacy in data
turned over to a third party (i.e. a bank), which has
been extended to cover the records of dialed phone
numbers on a cell phone. United States v. Miller,
425 U.S. 435 (no expectation of privacy in financial
records held by a bank), and Smith v. Maryland, 442
U.S. 735 (no expectation of privacy in records of
phone numbers dialed).

The Court’s analysis seems to turn upon the fact the
CSLI / GPS data exists (1) by operation of just pos-
sessing a cell phone, and (2) it requires no affirma-
tive act by the cell phone’s owner.

Although the cell phone’s GPS data is voluntarly
turned over to a third-party, the U.S. Supreme Court
recognized an exception to the third-party holder
doctrine. Of course, the Court reserved that it may
find a further exception due to exigent circumstanc-
es.

The ripe areas for future arguments and extension of
the Carpenter case will be those which closely align

with the two foregoing principles — what else does
your phone do without effort? And, what else might
occur just by possession of the phone?

2.00 Extending the Court’s ruling and battleground.

The most simplistic extension of the Court’s hold-
ing will be to similar locational data (i.e. CSLI) stored
by applications like FindFriends and including some
social media applications, such as SnapChat, which
allows the sharing of locational data with friends.

The battleground for Defense Lawyers is now data
possessed by applications such as SnapChat, which
by their advertised design makes photographs and
communications very temporary and then expunged
(however, without the user’s knowledge or intent are
actually preserved by the SnapChat company). The
SnapCﬁat application also notifies the content’s cre-
ator if the recipient screenshots the message. (Note:
there are applications to circumvent such notifica-
tion). This application is clearly designed to increase
the expectation of privacy in a user.

Instagram has a function similar to SnapChat where-
in private messages can be sent between two users.
Those messages have a time limitation after which
they expire and are no longer available to the recipi-
ent, again expressing a greater expectation of privacy
in the user.

Another battleground for defense lawyers will be ap-

lications such as one called Signal, which is used
E)r sending encrypted text-messages between indi-
viduals. The question with encrypted message pro-
grams becomes does that entitle the user to a greater
expectation of privacy than a traditional text mes-
sage? [ believe 1t does.

I encourage motions to suppress, motions in limine,
and objections when such data i1s sought to be ac-
quired and/or sought to be introduced as evidence
in your current cases, as only time will tell how the
foregoing will be resolved, as even in Carpenter, the
Court declined to express a rigid rubric but encour-
aged a thoughtful analysis.

3.00 Client advice.

As for client advice (and advice to attorneys), please
continue to advise your clients to turn off location
sharing data and reject application’s and website’s
requests for location data.

It seems it’s currently best to advise your clients to
own and use iPhones, too. Apple continues to be on
the forefront of encryption and data protection. The
1iPad’s and iPhone’s new 10S 12 has an option for the
user to deactivate the data port, if the phone has not
been unlocked in the last hour. The data port was
how law enforcement would gain access to the phone
using a USB device such as a GrayKey box or Cel-
lebrite.

On the new iPhone, the steps for deactivating the
USB access are as follows:

1. Go to “Settings”;

2. Go to “Touch ID & Passcode”; then
3. Turn the selector switch off for “USB Accessories”.
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Medicaid is a joint state and fed-
eral health care program that
assists low-income families and
individuals in paying for doctor
visits, hospital stays, long-term
medical expenses, custodial care
costs, and more. In essence, it is
public insurance for the poor and
medically fragile. In Ohio, Med-
icaid is a $23 billion program in
which 130,000 providers deliver
services to more than 2.9 million
Medicaid recipients.

While the overwhelming major-
ity of participants conduct them-
selves legally, any program of this
size and complexity inevitably
brings real and perceived fraud
and abuse. Furthermore, Medic-
aid fraud investigations target in-
dividuals and entities of all income
levels from the largest companies
to the poorest persons. Accord-
ingly, all criminal defense lawyers
should have a working knowledge
of Ohio’s Medicaid fraud system
enforcement system.

What is Medicaid Fraud?

Revised Code Section 2913.40
codifies the offense of Medicaid
Fraud: “No person shall knowingly
make or cause to be made a false
or misleading statement or repre-
sentation for use in obtaining re-

imbursement from the Medicaid
program.” If the value of the prop-
erty, services, or funds obtained
exceeds $1,000, Medicaid Fraud
is a felony of the fifth degree. In
addition, fraud-related conduct
often implicates other violations
of 2913, such as theft and unau-
thorized use of property.

Examples of Medicaid fraud in-
clude billing for products and
services that were not provided;
billing for a different and more
expensive product or service (“up-
coding”); billing twice for the same
product or service (“double bill-
ing”); and billing for services that
were not medically necessary.
Fraud schemes may also include
conduct intended to facilitate the
fraud, such as tampering with
billing records or kickbacks to
those who help submit fraudulent
claims.

Who is Prosecuted?

Anyone who interacts with the
Medicaid program may be prose-
cuted for fraud. This includes phy-
sicians, nurses, and home health
aides, but also medical equipment
suppliers, medical transport driv-
ers, and even patients. Impor-
tantly, the amount of the fraud is
virtually irrelevant. Defendants in

these cases range from large com-
panies to individual home health
aides earning close to minimum
wage. Furthermore, the largest
number of Medicaid fraud inves-
tigations focus on companies and
individuals who provide home
health services and nursing home
care.

The investigations are aggressive.
Adjusted for population, Ohio
leads the nation in indictments
and convictions for fraud related
to the Medicaid program. For fiscal
year 2017, 121 people and entities
were charged with fraud by way of
indictment, complaint, or infor-
mation around Ohio. During that
same period, there were 123 fraud
convictions. By way of compari-
son, California (four times Ohio’s
population) had 144 convictions,
Texas (nearly three times Ohio’s
population) had 128 convictions,
and New York (nearly twice Ohio’s
population) had 70 convictions.

The Attorney General’s

Medicaid Fraud Control Unit
The Social Security Act requires
each state to operate a Medicaid
Fraud Control Unit (MFCU) that
investigates and prosecutes Med-
icaid provider fraud and patient
abuse or neglect. Revised Code



Section 109.85 gives the Ohio At-
torney General’s Office special ju-
risdiction to investigate and pros-
ecute Medicaid fraud and nursing
home abuse, including the au-
thority to empanel a special grand
jury for that purpose.

The Attorney General’s Office
exercises that authority aggres-
sively. According to Section Chief
Keesha Mitchell, Ohio’s MFCU
has doubled in size since 2010.
Today, six fraud teams consisting
of two Assistant Attorneys Gen-
eral and six Special Agents inter-
view witnesses, issue grand jury
subpoenas, and bring indictments
against health care providers and
patients around Ohio.

It is also important to understand
how the MFCU and its teams ex-
ercises their prosecutorial discre-
tion. First, because the Ohio De-
partment of Medicaid is based in
Columbus, the special grand jury
and nearly all indictments are in
Franklin County. This exercise of
discretion is convenient for the At-
torney General’s Office, but often
creates a substantial hardship
for defendants (and their law-
yers) who are located outside cen-
tral Ohio. Second, the MFCU has
made a policy decision not to cre-
ate a pre-trial diversion program
as authorized by R.C. 2935.36.
As a result, first-time offenders —
including those facing fourth and
fifth degree felony charges - face
the difficult choice of a risky jury
trial or the substantial conse-
quences of a felony and/or fraud-
related conviction.

Direct and Collateral Conse-
quences of a Medicaid Fraud
Conviction

Those consequences are severe.
All criminal defense lawyers know
the life-altering effect of a felony or
fraud-related conviction. They are
exacerbated in the health care en-
vironment. First, licensed profes-
sionals who are convicted of any
criminal offense related to that
profession face a potential sus-
pension or revocation of the abil-
ity to practice. Second, ALL per-
sons who are convicted of a felony
or ANY criminal offense related to

FALL 2018 VINDICATOR

The Magazine of the Ohio Association of Criminal Defense Lawyers

the delivery of health care items
or services are automatically pro-
hibited from working in any fed-
erally-funded health care program
for at least five years. This applies
regardless of the offense of convic-
tion (e.g. petty theft) and remains
effective even if the conviction is
later sealed by the trial court. Fur-
thermore, the exclusion applies to
all jobs in health care: from chief

executive to aide.

As a practical matter, this means
that any conviction flowing from
a Medicaid Fraud indictment will
make it virtually impossible for
the defendant to work in health
care for at least five years. After
the expiration of five years, the ex-
cluded individual must apply for
reinstatement to the U.S. Depart-
ment of Health and Human Ser-
vices Office of Inspector General.

Medicaid Fraud Triage

Given the size of the MFCU, the
lack of a pre-trial diversion pro-
gram, and the severe consequenc-
es of a conviction, it is critical that
defense counsel be active at the
earliest stage possible. Most in-
dividuals and companies become
aware of a Medicaid fraud inves-
tigation when they are visited by
a Special Agent or served with a
grand jury subpoena duces te-
cum for billing records or patient
charts. The subpoena is always
signed by an Assistant Attorney
General who supervises the Spe-
cial Agent. This creates an oppor-
tunity for defense counsel to begin
a dialogue with the Attorney Gen-
eral’s Office. Section Chief Mitchell
and her staff are open to meetings
with lawyers and individualized
proposals, especially if there is a
question regarding the amount
of fraud or the “knowingly” ele-
ment under R.C. 2913.40(B). At
this meeting, defense counsel may
present investigation, analysis, or
other information that mitigates
or exculpates a client. These pre-
indictment discussions are the
best (and sometimes only) time to
prevent an indictment.

Conclusion
As this country’s health care sys-
tem continues to expand and de-

velop, health care fraud enforce-
ment will expand and develop
along with it. For example, one of
the MFCU’s newest area of scru-
tiny is drug treatment programs
that have proliferated with the
opiate crisis. These investiga-
tions will intersect with many of
our practices, and it is critical for
criminal defense lawyers to have a
working knowledge of Ohio’s Med-
icaid fraud enforcement system.
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Case Study: Potential
False - Positive Ethanol
Reading by a SCRAM

Device

Jan Semenoirt

Case Study #1

I was recently sent some SCRAM data for a quick
review and comment. I ended up generating a com-
plete letter of opinion for the attorney involved. The
case revolves around a SCRAM report that indicated
a positive alcohol reading. However, the subject of
the report was sleeping under a brand new, out-of-
the-bag (and static laden) blanket that had just been
sprayed with Static Guard™ prior to sleeping. The
question, of course, concerned the possibility that
the Static Guard™ spray may have caused a false-
positive reading on the SCRAM device. Is this a true
case of alcohol consumption, or a false-positive due
to the sprayed chemical? What does the reported
data tell us?

SCRAM 1is an acronym for Secure Continuous Re-
mote Alcohol Monitor, a product of Alcohol Monitor-
ing Systems, Inc. of Littleton, Colorado. A SCRAM
device 1s a transdermal alcohol sensor that continu-
ously monitors a test subject for alcohol consump-
tion. The sensor is slightly smaller than a small deck
of cards, and 1s worn on the subject’s ankle, secured
by a tamper proof strap. Instead of a BAC reading,
the device reports a Transdermal Alcohol Concen-
tration, or TAC.

I need to point out that this article does NOT iden-
tify the failure of SCRAM devices overall, nor does it
indicate faulty or malfunctioning devices. It DOES
identify a potential false-positive reading that is
more a failure of the interpretation of the data pre-

O scrAM l }

sented, and probably an inappropriate application
of the readings obtained. I've written before about
sub-standard acts, practices or conditions leading
to substandard results. This is one of those cases,
where the substandard condition (the application
of Static Guard™) may have created a substandard
(and therefore unreliable) reading. As for Case Study
#2, the cause 1s unknown.

Evidence of Alcohol Elimination Provided by the
SCRAM Device

Let’s start by looking at the raw data. In this case,
the SCRAM report provides the following Transder-
mal Alcohol Concentration (TAC) data:

Time TAC Elimination Rate
1:05 0.260 First Positive Reading
1:35 0.217
2:06 0.179 0.081g/h | End 1% hour
2:36 0.143 0.074g/h
3:07 0.105 0.075g/h | End 2™ hour
3:37 0.089 0.054g/h
4:08 0.068 0.037g/h | End 3™ hour
4:38 0.054 0.034g/h
5:09 0.046 0.022g/h | End 4% hour
5:40 0.039 0.015g/h
6:10 0.035 0.011g/h | End 5% hour
6:41 0.026 0.013g/h
7:11 0.014 0.021g/h | End 6" hour
7:42 0.013 0.013g/h
8:12 0.008 0.006g/h l End 7% hour
8:43 0.005 0.008g/h

Chart 1 - Reported SCRAM Data



It 1s perhaps easier to visualize the reported elimina-
tion graphically:
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Figure 1 - Elimination of Ethanol as Indicated by the SCRAM Device in this matter. In

Ici::.trast. linear elimination using a Zero Order Kinetic is indicated in the dashed blue
The SCRAM report in this case also incorrectly in-
dicates that the elimination rate of the subject was
measured at 0.030 grams per hour. While this is true
on average, overall (taking the highest reading, sub-
tracting the lowest reading, and dividing by the to-
tal time), it is NOT demonstrative of the elimination
data, specifically from one hour to the next. In actu-
ality, reporting the elimination rate in this manner is
highly misleading.

Let’s go back and look at Chart 1. You may notice
that in the first hour, the reported elimination rate
is 0.081 grams per hour, and 0.075 grams per hour
again in the second hour. This is higher (double the
upper end of 0.040 per hour among chronic alcohol-
ics ) than reported in any historical or current toxico-
logical reports, as previously discussed. Then, in the
third hour the elimination rate drops to 0.037 grams
per hour, 0.022 grams per hour in the fourth, and
0.011 grams per hour in the fifth. This is clearly NOT
a metabolic elimination rate. It is not linear and does
not follow a Zero Order Kinetic. Again, the true Zero
Order elimination is shown in a dashed blue line in
the graph above for comparison.

The Absorption of Ethanol

My first point of concern is that the initial SCRAM
reading immediately indicates a BAC of 0.260 grams,
with no previously reported ascending rise in BAC
levels. There was no positive reading 30 minutes pri-
or, during the last SCRAM sample. Think about that
for a moment. Apparently, the subject went from 0.0
- 0.260 grams BAC 1in less than 30 minutes. Given
that the average adult human receives an equivalent
BAC dose of 0.020 grams per Standard Drink , the
subject would have had to immediately consume 13
Standard Drinks (equivalent to about 20 ounces of
hard liquor) and have them completely and fully ab-
sorbed in just 30 minutes. From a physiological per-
spective of the absorption and distribution of alco-
hol, this 1s highly unlikely. It has been reported that
full ethanol absorption takes between 9-192 minutes
among healthy adults (Dubowski, 1985). Addition-
ally, high bolus consumptions of alcohol have a ten-
dency towards delayed absorption rates.
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The Elimination of Ethanol

In order to understand the data presented in this
case, and indeed in any other case, it is important
that you understand the concepts of ADME (Absorp-
tion, Distribution, Metabolism and Elimination) of
ethanol in the human body.

Alcohol can be eliminated without the body metab-
olizing or converting it into a by-product, or waste
metabolite. Anywhere from 1-5% of the ethanol is
eliminated in this fashion, unchanged. Ethanol 1s ab-
sorbed, and quickly eliminated before being metabo-
lized in the body in two main ways. About 2-5% of
the total ethanol consumed 1s exhaled unchanged in
your breath or eliminated unchanged in your urine.
A negligible amount, approximately 1%, is excreted
unchanged through your skin. In short, you sweat
out about 1% of what you'’ve consumed.

It is the unchanged ethanol in the breath that is read
by a breath alcohol testing device, or in this case,
sweated out through the skin into a transdermal al-
cohol detection device. Devices such as the Intoxi-
lyzer AlcoBlow™ and various handheld police flash-
lights with so-called “sniffer’ technology can read the
alcohol emanating from a person through their skin.
The SCRAM device operates in the same manner.

At its heart, a SCRAM device is simply a fuel cell de-
vice that determines the presence and concentration
of ethanol. It reads the alcohol emanating from the
skin of the test subject and is calibrated to believe
that the amount of alcohol eliminated unchanged
through the skin is about 1% of the total Blood Alco-
hol Concentration (BAC). It basically multiplies the
alcohol detected by 100 times to report a BAC level.
The reported level is referred to as a Transdermal
Alcohol Concentration (TAC).

Clearance Rates — Metabolic Elimination Rates in
the Human Body

Metabolic elimination rates or clearance rates of
ethanol are dependent upon the type and amount of
ADH enzyme (Alcohol Dehydrogenase Enzyme) found
in the specific person. In a healthy person, the rate
of clearance of alcohol from the blood by the liver is
roughly 0.013 — 0.022 grams per hour, with a me-
dian rate of about 0.017 — 0.018 grams per hour.
People who are on low-protein diets, or who are mal-
nourished, are reported to have lower rates of elimi-
nation. Others, especially those chronically exposed
to alcohol, have higher clearance rates. High-level,
long-term alcoholics have a clearance rate of about
0.036 — 0.040 grams per hour (Jones, 1996), but this
is considered an extreme.
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Kinetic Models

There are a number of different models to express the
kinetics, or movement, of alcohol, drugs or poisons
through the human system:

In First Order Kinetics, the elimination rate of the
drug or poison is directly proportional to the concen-
tration of the substance in the first place. In short,
if a test subject has a high concentration of a drug
or poison in their system, and it 1s metabolized us-
ing a first order kinetic model, then they will rapidly
start to process and eliminate the drug or poison. As
the concentration of that drug or poison is reduced,
the elimination rate will also begin to decline. Think
of this as in taking half of the drug away in the first
hour, half of the remaining drug away in the second
hour, half of that remaining drug away in the third
hour, and so forth. I would graph the elimination of
the drug or poison this way in a First Order Kinetic
elimination model, as shown in red in Figure 1.

In Zero Order Kinetics, the elimination rate is con-
stant. If a test subject reduces the drug or alcohol
by X amount per hour, then each and every hour, X
amount is metabolized and eliminated. The elimina-
tion is linear, as shown in blue in Figure 1:

N S
A\

\

100%

e First Order Kinetics

Zero Order Kinetics =

5%

125%

—

0 1 2 3 4 5 6

Time in Arbtrary Units

Figure 2 - Zero and First Order Elimination Kinetics

Ethanol most closely follows a Zero Order Kinetic
in humans (shown in blue, above). Regardless of
the level of ethanol consumed by the subject, their
elimination rate will be the same, hour after hour. A
test subject doesn’t sober up faster because they've
had more to drink. The elimination rate is constant,
maybe just tapering off and tailing a bit at the very
end. Jones (2010) noted that the alcohol elimination
followed Zero Order Kinetics until the subject had a
BAC of about 0.020 grams, at which time it elimi-
nated following a First Order Kinetic model.

Varying Elimination Rates - Widmark’s

In the traditional Widmark Formula , the elimination
rate of ethanol is denoted as 3, sometimes referred
to as a Beta-slope. Different people have different
types and levels of ADH, therefore, have different

elimination rates of ethanol. It has been repeatedly
established that the average elimination rate is, for
the most part, the equivalent of somewhere between
0.006 — 0.028 grams/100 mL per hour (Dubows-
ki, 1985). Jones reported a range of 0.010 — 0.048
grams/ 100 mL per hour (Neuteboom & Jones, 1990),
and a range of 0.009 — 0.029 grams/100 mL per
hour (for 95% of the sample of 1200 subjects, with a
median and mean of 0.019 grams/100 mL per hour
[Jones 2010]). Jones reported a range of 0.009 —
0.036 grams/ 100 mL per hour, again with a mean 3
0f 0.019 grams/ 100 mL per hour (Jones, 1993). Many
toxicologists use an average of 0.017 grams/100mL
per hour, and others widen this range from 0.010 —
0.020 grams/100mL per hour for computations.

So, the elimination rate value has been reported from
0.06 — 0.048 grams/100mL per hour in different in-
dividuals by a number of researchers. It is important
to remember that without testing an individual sub-
ject, we just don’t know what their specific elimina-
tion rate will be.

The most important thing to keep in mind is that
the elimination of alcohol by metabolic means is pri-
marily linear and does not change in rate during the
event in question. As previously discussed, if a sub-
ject metabolizes ethanol at X rate at the beginning of
a consumption episode, they will metabolize ethanol
at X rate at the end of the episode. This is in sharp
contrast to the elimination rates that was reported
by the SCRAM device’s data in this case. Look again
at Chart 1.

The Evaporation Rate of Ethanol
The obvious question, therefore, 1s, “What 1s being
indicated by the data obtained?”

Ordinary evaporation of volatile substances fol-
low a complex logarithmic mathematical model, re-
ferred to in both thermal physics and chemistry as
a Boltzmann Constant. When demonstrated graphi-
cally, it shows the following pattern:

(d/d,y?

0.0

0 100 200 300 400 500 60
t[s]
Figure 3 - Evaporation Rates of Ethanol by Concentration
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Figure 4 - The Evaporation Rate of 98% Ethanol

Note that in Figure 3, the higher concentrations of
ethanol have a steeper arc (100%, black at bottom)
than the 10% ethanol solution (Gray dashed, second
from top). Figure 4 shows the logarithmic elimina-
tion pattern of 98% pure ethanol. Both support that,
graphically, ethanol elimination is NOT linear. Also,
the time of the elimination can be measured in sec-
onds, minutes, hours or in days. The logarithmic
pattern is the same regardless of the duration of the
study.

The Chemical Components of Static Guard ™

The Material Safety Data Sheet for Static Guard™
indicates the following chemical composition:

Chemical CAs Weight % Trade
Name Number Secret
Alcohol 64-17-5 60-100 *
(Denatured

ethanol)

Isobutane 75-28-5 3-7 *
Propane 74-98-6 1-5 *
Quaternary 61789- 1-5 .
Compounds 80-8

Fragrance N/A 0.1-1 *

*The exact percentage (concentration) of composition has been withheld as a trade secret

Denatured alcohol is simply ethanol that has a bit-
tering compound added to it (typically Bitrex™) that
makes it taste extremely bitter and unpalatable to
consume orally. The chemical nature of the ethanol
itself is not otherwise altered. The propane and isobu-
tane are used as a propellant in the compressed gas
canister and are also volatile. Therefore, the formula
is primarily ethanol, with a little surfactant soap (the
quaternary compounds) and volatile fragrance.

Based on the chemical composition published by the
manufacturer, we can conclude that the chemical
composition is between 60-100% ethanol. The con-
centration of the ethanol itself is not listed. Most de-
natured ethanol used for industrial purposes is be-
tween 70 -100% Alcohol by Volume Concentration.
We would therefore expect the evaporation rate to
follow somewhere in the 70-100% range indicated in
Figure 3.
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The elimination rate reported in the first few hours is
ridiculously high when compared to known human
metabolism and tapers off over time in a non-linear
fashion. This data clearly follows the pattern of alco-
hol evaporation rather than alcohol metabolism and
is more likely than not a false-positive contamination
rather than an indication of alcohol consumption.

I think it is always important that forensic investi-
gators rely upon as complete a picture as possible
in order to arrive at a logical conclusion. This case
involves the data set from the device used, includ-
ing the usage logs, and in comparison, to the known
science of both evaporation and metabolism. I would
respectfully suggest that the data supplied by the
SCRAM device supports the normal evaporation of
ethanol outside the body and does not support a rea-
sonable assertion that the metabolism of ethanol in-
ternally was correctly identified and reported by the
device.

Case Study #2

Very quickly, I want to look at a second case study,
on another SCRAM device that was sent to me while I
was preparing this article. The test subject’s SCRAM
device reported the following Transdermal Alcohol
Concentrations (TAC):

Time of Day TAC Comment

4:50PM 0.00
5:20 0.00

5:51 0.014 First positive

test
6:21 0.006
6:52 0.014
7:22 0.019
7:53 0.025
8:24 0.026
8:54 0.023
9:25 0.020
9:56 0.015
10:26 0.012
10:57 0.022
11:28 0.028

11:59 0.038 Midnight
12:29AM 0.043
1:00 0.046
4:42 0.046
2:33 0.046
3:03 0.046
3:34 0.046
4:05 0.042
4:36 0.037
5:06 0.038
5:37 0.035
6:08 0.035
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6:39 0.047
7:10 0.052
7:40 0.059 Peak TAC
reading
8:11 0.046
8:42 0.036 1 hr elimination @
0.023g/hr
9:13 0.024 1 hr elimination @
0.022g/hr
9:44 0.00 2 hr elimination @
0.036g/hr
10:14 0.00

Again, it might be easier to graph the data:

TAC (grams/dL) at Time of Day

When I first looked at the data, I thought it might
demonstrate an evening, well, actually an all-nighter,
it seems, of concurrent consumption and elimina-
tion, resulting in the wildly fluctuating readings. The
elimination rate is impossible to determine with data
like this — the test subject needs to be fully absorbed
to start to calculate elimination rates, and this can'’t
be done during concurrent alcohol consumption.
But, we see a key peak at 7:40 the following morning.
Perhaps the end of consumption occurred at about
6AM, followed by an absorption rise to 7:40AM, then
an elimination to 9:44AM?

Looking at the data, the first hour in this final elimi-
nation has a rate of 0.023 grams per hour, and 0.022
grams per hour (on a half-hour increment). Then,
the last hour shows an increased elimination rate of
0.036 grams per hour. So again, clearly this cannot
be an indication of the body’s metabolism of alcohol.

The real problem? The test subject, completely un-
aware that the SCRAM device was collecting posi-
tive data, provided a breath sample into an ignition
interlock device which registered 0.00 grams and
started the car. The widely fluctuating readings of
the SCRAM device are an indication of false-positive
readings from an unknown source. Both devices can-
not be correct.

Final Thoughts
It is NOT the intention of this article to pick apart or
identify any short-comings with the SCRAM device,

but rather, to illustrate the necessity of logically ex-
amining the reported data to determine what events
were actually transpiring. But, to do this, you need to
be able to put the data into context. Knowing about
the sprayed Static Guard ™, or the zero reading on
the ignition interlock puts the data into the proper
perspective.
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grams/ 100 mL per hour. This is the highest known and reported value.
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spirit liquor at 40% ABV.

3. The Widmark Formula is used to determine the concentration of ethanol
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Forensic Criminalists to determine a BAC at a time of concern.

4. Volatile in the chemical sense refers to any substance that evaporates at
room temperature. Ethanol is considered a volatile chemical.
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All people have inconsistencies,
to varying degrees, in their behav-
iors. Judges are not exceptions.
At times, they decisively run the
courtroom, make decisions, and
decide how the law will be en-
forced. At other times, they seem
to doubt their own power to inter-
pret the law. On multiple occa-
sions, we have heard judges say
they do not have the authority to
terminate an Administrative Li-
cense Suspension (ALS) because
the Ohio General Assembly did
not give them that authority. This
article addresses Ohio’s statutory
scheme for the ALS from a Consti-
tutional perspective and a statu-
tory perspective. The clear view
from both perspectives reveals
judges have the power and duty
to terminate an ALS when law
enforcement fails to comply with
procedures mandated by the ALS
statutes.

Ohio’s Statutory Scheme

For The ALS

An ALS is an administrative li-
cense suspension imposed by a
law enforcement officer on behalf
of the Ohio Bureau of Motor Ve-
hicles. An ALS is imposed 1n two
circumstances: (1) when a person
arrested for OVI submits a blood,
breath or urine sample and the

results of a chemical test show a
prohibited concentration of alco-
hol or drugs in that sample; or (2)
when a person arrested for OVI
refuses a blood, breath or urine
chemical test.

The statutory framework for the
ALS includes a method for appeal-
ing the suspension. The appeal is
limited to four bases:

/1. Whether the arresting officer
had reasonable grounds to believe
the arrested person violated R.C.
4511.19 (OVI) or R.C. 4511.194
(Physical Control)

2. Whether the arresting officer
requested the arrested person to
submit to a chemical test

3. Whether the arresting officer in-
formed the arrested person of the
consequences of refusing a chemi-
cal test

4. Whether the arrested person
refused to submit to the chemical
test OR whether the chemical test
results show a prohibited concen-
tration of alcohol or certain drugs
in the sample of the arrested per-

son’s blood /breath/urine /

The statutory scheme for the ALS

also imposes requirements for law
enforcement officers. The duties
of an officer imposing an ALS in-
clude:

¢ The officer must advise the ar-
restee regarding the consequences
of refusing a chemical test, and the
advisement must be given by read-
ing a form (BMV Form 2255) aloud
and providing the written form to
the arrestee

¢ The officer must have one or more
persons witness the officer’s read-
ing of the form and must have the
witness(es) sign the form

¢ The officer must notify the arrest-
ee the initial court appearance will
be held within five days

¢ The officer must inform the arrest-
ee the ALS may be appealed

¢ The officer must send to the Ohio
BMV, within 48 hours after the ar-
rest, a sworn report (BMV Form
2255) which contains certain infor-
mation

¢ The officer must give the sworn
report to the arrestee, or give the
arrestee an unsworn report, so long
as the BMV sends the sworn report
to the arrestee within 14 days

¢ The officer must send to the court
where the arrestee is to appear,
within 48 hours after the arrest, a
sworn report which contains cer-
tain information
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The Problem With

Ohio’s Statutory Scheme

For The ALS

Most of the statutory require-
ments for an officer imposing an
ALS are not mentioned in the stat-
ute describing the ALS appeal.
That statute limits the appeal to
the four listed bases. So what 1s
the recourse when an officer fails
to comply with the law? For ex-
ample, what happens if an offi-
cer does not have a witness when
reading the form? What is the im-
pact of an officer’s ALS report be-
ing unsworn? What is the result
if an officer fails to send the sworn
report to the court or the BMV
within 48 hours?

Some lawyers and judges believe
there is no recourse. Officers can
fail to comply with legislative man-
dates, and there is no remedy for
the driver whose license was sus-
pended. When the Constitutional
and statutory perspectives of the
ALS are more closely examined,
it’s clear the remedy for an officer’s
lack of compliance with the law 1s
termination of the ALS.

Constitutional Perspective:
The ALS Is Constitutional
Only If Officers Follow
Reliable Procedures
Remember that clause in the Bill
of Rights which discusses taking
life, liberty or property? It says
the government cannot do so with-
out due process of law. The Ohio
Constitution provides the same
protections in the “Due Course Of
Law” clause of Article I, Section
16. A driver license is ‘property’.
By suspending a driver’s license
administratively, the executive
branch of government deprives the
driver of property. Therefore, the
driver has the right to due process
of law regarding the driver license
suspension.

The ALS is one of the few scenari-
os in which the government takes
property before a judicial determi-
nation regarding whether seizure
is permissible. Instead, the ALS
involves a post-deprivation hear-
ing. To determine whether a post-

deprivation hearing affords due
process in the context of a driver
license suspension, courts use the
three-part test from Matthews v.
Eldridge:

{1) the private interest which will
be affected by the official action;
(2) the risk of an erroneous de-
privation of such interest and the
probable value of additional or
substitute procedural safeguards;
and (3) the government’s interest,
including the function involved
and the fiscal and administra-
tive burdens that the additional
or substitute procedural require-

ment would entail. 4

In 1996, the Matthews test was
applied to the Ohio ALS procedure
in State v. Hochhausler. In con-
cluding the ALS is not unconsti-
tutional, the Ohio Supreme Court
commented:

Further, when prompt post-depri-
vation review is available to cor-
rect administrative error, no more
is generally required “than that the
pre-deprivation procedures used
be designed to provide a reason-
ably reliable basis for concluding
that the facts justifying the official
action are as a responsible govern-
ment official warrants them to be.”

Part of what keeps the ALS from
being an unconstitutional taking
of property are the reliable proce-
dures for imposing it. Those proce-
dures are found in R.C. 4511.192:
the bullet points above describing
the duties of a law enforcement of-
ficer imposing an ALS. If an officer
fails to comply with those statuto-
rily mandated procedures, the ALS
deprives a driver of due process of
law and should be terminated.

Statutory Perspective:

If Officers Do Not Comply
With Statutory Procedures,
The ALS Is Void

R.C. 4511.192 provides the “sworn
report” (the BMV 2255) “completed
under this section” shall be admit-
ted and considered as prima-facie
proof of the information and state-
ments it contains in any appeal of

the ALS . If the report is not sworn
or is not completed in compliance
with R.C. 4511.192 (the statuto-
rily mandated procedures weren'’t
followed), the report is void and
cannot serve as prima facie proof.
When there is not prima facie
proof supporting the validity of the
ALS, the licensee is relieved of his
or her burden to appeal the ALS,
and the ALS must be terminated .
As the Tenth District Court of Ap-
peals explained:

A licensee is required to meet his
or her burden of proof under R.C.
4511.191(H) only when the regis-
trar has presented prima facie proof
that the arresting officer complied
with the procedures mandated un-
der R.C. 4511.191(D)(1)(c) ; such
prima facie proof supports the ALS,
absent a licensee’s carrying his or
her burden of proving the ALS is in-
valid for one of the reasons speci-
fledin R.C. 4511.191(H). The regis-
trar may establish such prima facie
proof either through the arresting
officer’s sworn report properly ad-
mitted under R.C. 4511.191(D)(3),
or through the officer’s testimony
at the ALS hearing. Because ap-
pellee failed to make the necessary
prima facie showing supporting the
validity of the ALS, not only was
appellant relieved of his burden of
proving by a preponderance of the
evidence that one of the four con-
ditions listed in R.C. 4511.191(H)
(1)(a)-(d) had not been met, but the
municipal court should have termi-
nated the ALS .

An officer’s compliance with stat-
utorily mandated procedures is
a condition precedent to an ALS
being imposed. If an officer fails
to comply with the procedures in
R.C. 4511.192, the ALS should be
terminated, and there is no need
for the court to address the ALS
appeal.

Other Ohio appellate courts have
reached conclusions consistent
with the Tenth District’s holding
in Triguba. In State v. Frame and
Toledo v. Ferguson, the appellate
courts concluded the officer’s fail-
ure to send the sworn report to the



court within 48 hours terminates
the ALS. In State v. Cook and
State v. Harding, the officers’ fail-
ure to state ‘reasonable grounds’
in the sworn report resulted in ter-
mination of the ALS. State v. Nich-
ols resulted in an ALS being ter-
minated when the arresting officer
completed the report incorrectly.
The failure to hold the defendant’s
initial appearance within five days
of the arrest led to ALS termina-
tion in State v. Gibson and State v.
Brown. There are conflicting ap-
pellate decisions on this issue, so
it’s one the Ohio Supreme Court
should decide.

In each of the cited cases, the ALS
was terminated because officers
failed to comply with the proce-
dures mandated in the statutory
framework. With the exception
of the cases regarding ‘reasonable
grounds’, none of the statutory
procedures violated were included
in the four statutory bases for ALS
appeals. If officers violate the stat-
ute, the remedy is termination of
the ALS.

The Ohio Bureau of Motor Vehicles
(BMV) apparently agrees the ALS
should be terminated for reasons
other than those enumerated in
the ALS appeal statute. The BMV
provides Ohio courts with an ALS
Court Disposition form (BMV Form
2261). Courts complete the form
to notify the BMV when there is a
change in the status of the ALS.
On that form, the listed reasons
for terminating the ALS include:

/- “BMV Form 2255 was not filed

with the court or was not sent
within 48 hours of the offense”

¢ “BMV Form 2255 was completed
improperly”

¢ “Initial Hearing on ALS was not
held within 5 days”

None of those reasons are listed in
the appeal statute, but the BMV
recognizes they are justifications

for terminating the ALS. V4

Courts Have The Power

And The Duty To

Fashion Remedies

Despite precedent and acquies-
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cence of the BMV, many judges
maintain they do not have the
power to terminate an ALS. Those
judges insist the legislature only
gave them the authority to reverse
the ALS if the driver proves one of
the four prongs of the ALS appeal.

We sometimes lose sight of the for-
est for the trees. There are three
independent branches of govern-
ment with a separation of powers.
The authority of the judiciary to
interpret law and fashion reme-
dies 1s not dependent on the legis-
lature to grant said authority. As
Justice Marshall said in Marbury
v. Madison, “It 1s emphatically the
province and duty of the judicial
department to say what the law
is.” Ohio law says officers “shall”
perform certain duties when im-
posing an ALS. If the officers fail
to perform those legislatively man-
dated duties, it is the province of
the court to determine the remedy.
The remedy is termination of the
ALS.

It is our hope that lawyers and
judges will read this article and
embrace its conclusions. We en-
courage criminal defense attor-
neys to contest the ALS, not only
by filing a standard ALS appeal,
but also by filing a separate mo-
tion to terminate the ALS. We
urge trial judges to exercise their
inherent judicial power to ter-
minate Administrative License
Suspensions when officers fail to
comply with legislative mandates.
Finally, we anticipate the Ohio
Supreme Court will ultimately ad-
dress this issue and bring unifor-
mity, certainty, and justice to Ohio
ALS law.
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OHIO DEPARTMENT OF PUBLIC SAFETY
BUREAU OF MOTOR VEHICLES

ALS COURT DISPOSITION / PRE-TRIAL SUSPENSION NOTIFICATION

SUBJECT NAME SOCIAL SECURITY NUMBER DATE OF BIRTH
ADDRESS CITY
RE: COURT CASE NUMBER DATE OF HEARING DATE OF OFFENSE DRIVER LICENSE NUMBER

This matter came for hearing on the date indicated above in reference to the suspension action in accordance with the
provisions of Section 4511.197 of the Ohio Revised Code (R.C.).

[0 The appellant's appeal was granted upon the court's determination of one or more of the following conditions:

O

The arresting law enforcement officer did not have reasonable ground to believe that an OVI violation or a

violation of R.C. 4511.194 (Physical Control) was committed before the test.
The officer did not request the appellant to submit to the chemical test.

The appellant did not refuse the test. (Refusal Case)

The test results did not indicate a prohibited concentration of alcohol. (Positive Test Case)
The officer did not place appellant under suspension.

BMV Form 2255 was not filed with the court or was not sent within 48 hours of the offense.
BMV Form 2255 was completed improperly.

Test not administered within 3 hour time limit.

Initial hearing on ALS not held within 5 days.

ALS terminated per plea agreement, ALS reinstatement fee not to be collected.

Judicial Pre-Trial suspension imposed [] Limited Privileges from until

[ Interlock required.

oo0OooOoooood

Pre-Trial Suspension Terminated
Stay of Administrative License Suspension issued.
The appeal is withdrawn by the defendant.
The appellant’s appeal is denied for failure to show error.
Stay of ALS rescinded. ALS re-imposed. Suspension from until
Note: Limited driving privileges granted if applicable.
Suspension is terminated
[0 Plea of guilty or no contest to OVI after refusal. R.C. 4511.191(C).
[0 ALS terminated upon OVI conviction, do not collect ALS reinstatement fee. State v. Gustavson.

goooooo o

[0 Found not guilty of OVI, R.C. 4511.19, or municipal OVI, after a positive test result. R.C. 4511.197(D).

CLERK COURT

CITY 4 DIGIT COURT CODE
SIGNATURE OF PROSECUTING ATTORNEY SIGNATURE OF JUDGE
X X

Please mail this form to: Ohio Bureau of Motor Vehicles
P.O. Box 16784
Columbus, Ohio 43216-6784

BMV 2261 8/15 [760-1001]

The officer did not inform the appellant of the consequences of a refusal or of submitting to the test.




Yes, You Can
(And | Did)

Indict a Ham
Sandwich!
Jon J. Saia

It 1s truly amazing that everyone who gets pulled over
for not using a turn signal at least 100 feet from an
intersection has drugs in their car.

In 31 years of practice and representing thousands
of traffic offenders, I have never represented anyone
charged solely with a failure to use a turn signal at
least 100 feet from an intersection. After serving two
weeks of Grand Jury Duty, I now know why.

Apparently, everyone who commits this traffic viola-
tion 1s also guilty of a drug offense. The traffic of-
fense 1s never filed; it is needed solely to serve as the
basis for the traffic stop in the felony.

I have to admit, it was rather refreshing to hear one
officer testify truthfully about his traffic stop. He saw
a car, knew the owner was a drug dealer, and ran the
plates. He found an active warrant for the owner,
identified the owner as the driver, then stopped and
arrested the driver. That testimony seemed more
genuine than stopping a car for not using a turn sig-
nal at least 100 feet from an intersection.

Doing my civic duty and serving on the Grand Jury
presented quite a dilemma for me. In addition to be-
ing a criminal defense lawyer for 31 years, [ am cur-
rently the Immediate Past President of the Ohio As-
sociation of Criminal Defense Lawyers and President
of the Central Ohio Criminal Defense Lawyers Asso-
ciation.

The experience turned out to be quite enlightening.

The volume of cases in Franklin County is over-
Whelmlng The Franklin County Prosecuting Attor-
ney’s Office does a great job in reviewing the cases,
streamlining cases, and requesting an indictment on
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only what the prosecutor believes to be the strongest
charges.

After the first couple days, the Grand Jury became
educated enough to begin asking questlons about ad-
ditional charges. Much to my surprise, the response
was the Grand Jury could do whatever it wanted, but
the additional charges would not be requested. The
reasons were various but generally emphasized “we
believe we have a much stronger case on the more
serious charges.”

For the most part, the process was very efficient. I
would estimate that, in a two week period, we heard
in excess of 250 cases.

I learned that there are a lot of drugs and guns on
the streets.

Drugs: My opinion that 90% or more of criminal be-
havior is drug-related was confirmed by my grand
jury service. As a young lawyer, I would hear sta-
tistics from judges that 50-60% of crimes were drug
related. I surmised that the basis of such statistics
from judges is that they only know what they are told
and did not know the whole story.

The “whole story” is that most of the cases we heard
were drug “related.” Murders, robberies, burglar-
ies, felonious assault, and thefts all had some rela-
tionship to the use or sale of drugs or involved drug
money.

Guns: there are a lot of guns. [ would wager that
there are thousands of guns in the streams, rivers,
and woods of Franklin County. [ was amazed at not
only the number of guns but the discarded guns.

In the end, I found my service to be a rewarding ex-
perience. In addition to serving my civic duty, it was
an educational experience which will help me be a
better trial attorney.

One question I will never again leave out of Voir Dire
is “Has anyone ever served on a Grand Jury?” After
hearing daily only one version of the facts, grand ju-
rors can become quite numb that there is another
version out there.

Several cases were presented where my thought pro-
cess was different than other grand jurors. I knew
there was no way the events transpired the way we
were told, and there were huge pieces missing. When
I raised my concerns, [ was usually met with some
strange looks.

I also realized that, in general, the individuals I served
with did not like two versions of facts. No matter how
minute those inconsistencies were.

If you ever have a chance to serve on Grand Jury,
I would suggest doing so. It is a rewarding experi-
ence which will teach you a lot about the community
where you live. You may not like it, but you will learn
about it.
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AMICUS REPORT

Russell Bensing

Susan Gwynne isn’t a sympathetic figure. Over a
ten-year period, she worked (or posed) as a nurse in
various nursing homes and assisted living facilities,
stealing money and personal items from residents to
feed her cocaine habit. She eventually pled out to
seventeen counts of burglary, all second-degree felo-
nies, plus fourteen counts of theft and fifteen of re-
ceiving stolen property.

A Delaware County judge gave her 65 years in prison.

The S5th District found this “shocking,” and modified
the sentence to 15 years, noting that Gwynne, age
55, had no prior criminal record, and that no pil s1-
cal harm was caused or even threatened: none of};he
residents were in their rooms when Gwynne commit-

ted the thefts.

The State appealed, the Supreme Court took it in,
and that’s one of several cases the OACDL Amicus
Committee has pending there.

The State argues in Gwynne that a court of appeals
cannot review the trial court’s determination of the
seriousness and recidivism factors in RC 2929.12.
But RC 2953.08(G)(2) allows an appellate court to re-
verse or modify a sentence if it 1s “clearly and convinc-
ingly” unsupported by the record. (While the statute
seems to apply that only to consecutive sentences,
the Supreme Court extended that to non-consecutive
sentences in State v. Marcum, 146 Ohio St.3d 516
(2016).) We argue that determination of whether the
sentence is unsupported requires analysis of whether
the sentence comports with the principles and pur-
poses of sentencing contained in RC 2929.11, and
review of the 2929.12 factors is essential to that.

As any Ohio criminal lawyer knows, appellate review
of sentencing law in Ohio is a mess, with numerous
decisions describing the trial court’s discretion in
sentencing as “unfettered,” and appellate courts rou-
tinely upholding decades-long sentences. Gwynne
promises to be one of the most significant sentencing
decisions to come down in a while, and the sheer ab-
surdity of the sentence lends hope that, despite the
rightward tilt of the court since the last election, the
gourt will make sentencing appeals easier for defen-
ants.

There are several other cases that we’re working on.
One 1s State v. L.G., which involves a question of
whether a 13—year—ofd boy had to be advised of his
Miranda rights before being questioned by the school
safety director about a bomb threat, with several po-
lice officers standing around the boy. The 10th Dis-
trict found this constituted a custod%al interrogation;
the State begs to differ. The concern here 1s that after
last year’s decision in State v. Polk, 150 Ohio St.3d
29 (OACDL participated in that one as well), where
the court upheld the search of a student’s school-
bag, recent events make it more likely that the court
Wiﬁ err on the side of giving school security officials
greater power.

Two other cases in which OACDL will be participat-
ing involve Fourth Amendment issues. One is State
v. Dibble, in which the State is claiming that the
10th District erred in suppressing a search, and ar-

gues that the courts can consider sworn testimony
ﬁiven at the time of the approval of the warrant in

etermining whether the good-faith exception to the
warrant requirement applies. The court has also ac-
cepted State v. Hawkins, which presents the issue of
whether a difference between the color of the vehicle
and the color listed on its registration is sufficient to
create reasonable suspicion for a traffic stop.

Hawkins is a conflict case. The other three lend sup-

ort for my answer when people ask me what’s the
Eest way to get a case into the Supreme Court: have
the State appeal.

The Amicus committee is also monitoring develop-
ments regarding Marsy’s law, the victim’s rights
amendment passed in 2016 by a narrow 83-17 mar-

in. The Supreme Court’s Rules committee has
just come out with proposed changes to accommo-
date passage of the amendment. The major change
in the Rules of Evidence is a modification to Rule
615, which provides for separation of witnesses; the
change would prohibit exclusion of the victim from
the trial. Given the broad definition of “victim” in the
?roposed statutory language adopting the rule — a
amily member who has been “harmed” by the defen-
dant’s conduct could be included — the modification
poses the possibility of a virtual cheering section for
the victim during the trial.

There are numerous proposed changes to the Rules
of Criminal Procedure as well. CrimR 12 would pro-
vide that the victim can file pretrial motions. CrimR
16 would be changed to allow the victim to object to
pretrial disclosure. CrimR 11 would allow the victim
to “raise any objection to the terms of the plea agree-
ment” before the judge accepts it. And there’s a new
CrimR 37, which requires the prosecutor to inform
the victim of every court proceeding.

How this will shake out is unclear. What kind of
motions would a victim file? Who knows? Can the
judge reject a plea bargain because the victim objects
to 1t? Would tﬁe change to the discovery rules permit
the victim to tell the prosecutor she doesn’t want him
to turn her statement over to the defense? Does it
actually give the victim veto power over the prosecu-
tor’s duties of discovery under Rule 16?

Not completely, of course. The duty to disclose ex-
culpatory evidence is required under the United
States Constitution, and that trumps anything the
good citizens of Ohio put in theirs. The problem is
that Marsy’s law is a constitutional amendment, and
so any conflict between what Marsy’s Law provides
and what is specified by the Ohio statutes or rules
is going to be resolved in favor of the former. Mini-
mizing some of the more harmful effects of Marsy’s
Law will depend on arguing that it implicates certain
rights protected by the U.S. Constitution or SCOTUS
decisions. For example, the victim’s ability to scuttle
a plea bargain might conflict with Supreme Court de-
cisions on plea-bargaining.

In any event, perhaps the best way of attacking the
law is at the trial and intermediate appellate court
levels; the Ohio Supreme Court will probably prefer
to let the issue percolate at those levels for a while
before becoming involved. If you have an issue with
Marsy’s Law in one of your cases, please contact the
Amicus Committee. We can be reached by email at
rbensing@ameritech.net.
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